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Global-Regulation: Drawing Future Regulatory Tools from the Experience of the Past
Nachshon Goltz* and Aleksandar Nikolic** "Man of science should turn to the massive task of making more accessible our bewildering store of knowledge"
Vannevar Bush¹
Traditionally, theories on regulation have suggested choosing the "right" regulatory tool for a given situation of desired behavioral steering, using a broad theoretical approach of understanding the factors involved in the regulatory realm and speculating from it toward the efficient choice. By contrast, this paper will argue that the process of choosing the "right" regulatory tool should be guided by an opposite process, in which a searchable database of regulatory case studies ("Global-Regulation") will be created. The institution (i.e., governments, regulation agencies, etc.) seeking to steer behavior using regulatory tools ("The Regulator") will search Global-Regulation using the specific characters of its situation (i.e., industry, regulation method, country, etc.), to find relevant case-studies that will lead to the best regulatory solution.
It is assumed that this approach will establish regulation and regulatory tools as an empirical process of selection guided by a global accumulated body of knowledge, that will eventually create a more efficient and successful regulation and hence, desired behavior. The first part of this paper will provide an overview of regulatory learning. The second part will describe the Global-regulation database. The third part will develop an example of the way in which case studies will be indexed into the Global-Regulation database. The fourth part will discuss the benefits of Global-Regulation to scholars and its symbiotic relationship with the research in the regulatory field. Finally, this paper will address possible problems with the suggested system. Disclaimer Sustained long-term research is always complicated, predominantly because of matters that are outside the research itself. Any research requires resources, time, interest, administration, navigating bureaucracy, and marketing but these factors increase dramatically as research continues. Further complicating matters is that research often goes unused beyond academic circles. To establish a longterm sustainable research project the authors have created Global-Regulation.com. As the principals behind Global-regulation.com, the authors are attempting to combine private and public resources to sus-* PhD student, Osgoode Hall Law School -York University, Toronto, ON, Canada; this article was born from the discussion held in the study group on regulation and governance at Osgoode Hall Law School. Each of the participants brought to the group his own field of research and looked at it from the regulatory point of view. tain this study of learning and teaching within policy-making and regulation-making by providing practical information which can be applied in the regulatory process.
Academic research is dependent upon many factors. Public funding sources are a major contributor to research but those sources are at the mercy of the general economy, public perception, politics, and the whims of administrative bodies. Social science research is abundant but it is often written for other academics and is not intended for general consumption. Rarely is there a chance to apply the fruits of research. Time is also a factor since research is conducted for a fixed period and after funding runs out the project may die. The internet is littered with academic collaboration sites that could have useful information but have not been updated for years.
Global-Regulation.com seeks to create both a research laboratory, and a way of sustaining that research. It is a for-profit organization but the profits come through providing an information service based on the research and the profits are intended to sustain the research.
I. Introduction
In February 2012, a European academic approached the ECPR Standing Group on the Regulatory Governance Email List with a request for teaching cases/class exercises that focus on regulatory instrument choice and regulatory impact analysis. Several suggestions had been made.² However, what was obvious from this experience was the striking absence of a regulation case studies database from which inferences can be drawn for educational needs or for practical needs.
Although there is a rich body of knowledge of regulatory case studies (hundreds at least), in the absence of an organizing tool that will be both accessible and understandable, the current regulatory process ignores this crucial data that is so scattered that even scholars in the regulatory field fail to follow it (as shown in the example above). Not only is there a striking divide between the scholarly work and the regulatory practice, but also the regulatory process and eventually its outcome are falling short in its efficiency potential. In other words, the learning mechanism of the regulatory process is malfunctioning. Surprisingly and overwhelmingly enough, this malfunction is in a field that has immense influence on every aspect of our life, involving hundreds of thousands of government officials, employees, scholars and others, in a market that is estimated at one trillion euro globally. In the United States alone, according to the 2011 report to US congress on the benefits and costs of federal regulation, the estimated annual costs of federal regulation are between $44 and $62 billion.³ Traditionally, at its best, the regulation making process is based on academic theoretical doctrines, review of the relevant existing regulation and case studies in the specific field, and finally tailoring the findings to the local circumstances. In the absence of any regulatory case studies database, millions and even billions of dollars are spent annually by governments, regulatory agencies and others in order to review relevant case studies. Moreover, there is no systematic collection, domestic or international, of these reviews and the process is repeating itself again and again. If one considers the hourly billing method commonly used by the consulting companies and law firms usually conducting these reviews, it is obvious that there is no incentive for preventing this process from recurring.
The first part of this paper will provide an overview of regulatory learning. The second part will describe the Global-Regulation database. The third part will develop an example of the way in which case studies will be indexed into the Global-Regulation database. The fourth part will discuss the benefits of GlobalRegulation to scholars and its symbiotic relationship with the research in the regulatory field. Finally, this paper will address possible problems with the suggested system. The technological infrastructure that will enhance the suggested regulatory database is beyond the scope of this paper. It is sufficient to say that advanced technological techniques can facilitate a sophisticated, user-friendly, and efficient database.⁴
II. Regulatory Learning
As concepts, regulation, in its most generic sense, and policy are difficult to define.⁵ But the two are so inextricably linked in the literature⁶ that the terms "regulation" and "policy" will be used interchangeably in this review of regulatory learning, not only as a linguistic matter, but also as a precursor of meaning. For regulation is what policy is made from and vice verse. Even when there is an attempt to distinguish policy and regulation, the two still remain linked. Cram⁷ considers regulation as a subset of policy. According to him, regulation is a policy instrument, and the concept of purposeful opportunism ties policy and regulation through policy entrepreneurs who create procedures and "process policy" which are tied to systems in need of regulation.⁸ Schout⁹ includes the term "policy policy" to describe the E.U. better regulation agenda, relying as well on Radaelli's definition¹⁰ that the agenda is "meta-regulation" that creates standards and rules to "steer the process of rule formulation, adoption, and evaluation."¹¹ Further justification for using the concepts interchangeably is that regulation-makers and policy-makers are often the same people, entities, or institutions either within or across jurisdictions. It has even been suggested that Radaelli's interpretation may imply that regulatory reform has become a public policy, allowing for interpretation through the same analytical tools.¹² Thus policy learning concepts and reasoning will also be used to describe regulatory learning.¹³ Policy learning is a concept within comparative public policy study that has generated significant debate in both its nature and its assumptions to explain policy changes, innovation, successes, failures, convergences and divergences.¹⁴ Addressing learning is not easy because there are widely varying approaches and applications in attempts to define it. Concepts of learning overlap, and there are difficulties in specifying whether or not learning has occurred given the many possible intervening variables and alternative explanations.¹⁵ Policy learning has been defined as the diffusion of norms, rules, and institutions in cross-national networks of "collaboration, learning, and cooperation."¹⁶ It has also been defined as a process of exercising judgment based on experience or other inputs that lead actors to change their view of matters and changing the course of action based on these new views.¹⁷ Learning can include trial-and- error or a refined understanding of cause and effect, but learning is distinguished from mere copying because it entails improved understanding stemming from an ability to draw lessons.¹⁸ Attempts to define learning have resulted in convergent and divergent views that include active and passive approaches to examining elements of institutional behavior. The concept of policy learning has been subject to a number of interpretations.¹⁹ The complexity of determining policy learning has led to the creation of four categories of learning types which affect public policy. Learning in the public policy sphere can encompass not just instrumental policy learning, but also social learning, political learning, and reflexive learning.²⁰ Instrumental policy learning refers to the instruments to implement, develop, and enforce policy; social learning refers to analysis of problems and solution development through social discourse; and political learning examines the role of political actors.²¹ Reflexive learning refers to paradigm shifts that affect society, that impact public policy, fundamental social interaction, and institutional behavior.²² Peter Hall indicates that there are degrees of policy change, with first order changes being considered normal policy making through incremental and rational means while third order changes entail largescale 'social learning' and paradigm shifts.²³ The third order departs from a state-centred institutional focus, by taking into account the bearing that societal developments outside the state have on policy and how these ideas can link the state, civil society and by extension, international organisations.²⁴ This third order would encompass the reflexive and social learning types. From Hugh Heclo, Hall borrowed the idea of policy learning and the view that policy actors obtain knowledge so that policy is a process of social learning through political interaction.²⁵ May²⁶ distinguished between instrumental policy learning, social policy learning, and political learning, but he indicates that all three areas produce lessons within the scope of their respective fields as part of the learning process.
Rose takes a subset of instrumental policy learning and by examining what compels an institution to change, notes that lesson drawing can be a significant means of institutional learning.²⁷ Rose distinguishes between learning by diffusion and lessondrawing, indicating that, unlike diffusion, lessondrawing is a voluntary and willful act. Learning is a deliberate action that uses experience and new knowledge to adjust and, if necessary, change policy. ²⁸ The nature of modern governance is bureaucratic, operating within rigid confines, and resulting in a lack of impetus towards change.²⁹ Multiple authors have indicated that bureaucracies not only seek to expand their control, but they also tend towards a homogeneous structure.³⁰ Only when a gap created between aspirations and achievement generates dissatisfaction are policymakers compelled to change from the status quo.³¹ It is conceivable that if the aspiration-achievement gap gets too large it may lead to radical changes and potentially disruptive revolutionary situations, rather than convergent solutions based on evolutionary, or gradual, change.³² However, this may result in an organization's diminution rather than expansion, and it may result in disruptive effects on those who rely on the organization. Radical and revolutionary solutions necessarily imply a certain level of upheaval, which is not generally desirable and is potentially avoidable.
In attempting to achieve convergent and evolutionary solutions, policymakers are often forced to act within time constraints and with limited resources. Since policymakers are limited by both time and knowledge, they become "satisficers", relying on actions that have been done in the past or done elsewhere to dissipate dissatisfaction.³³ The limitations of time and knowledge preclude creating "perfect" policies and regulations. Rose suggests that these limitations also encourage bureaucracies to either do more of the status quo or to rely on what other jurisdictions have done. What worked in the past is familiar and solved a past problem. Relying on what other jurisdictions have done, whether successful or not, provides an empirical basis for adopting policies used in other jurisdictions, adjusting policies to suit jurisdictional differences, adjusting policies to avoid failures, or rejecting policies.³⁴
The number of large bureaucracies and the abundance of information available make it possible to examine what other jurisdictions have done to manage similar problems when dissatisfaction arises. Rose indicates that there is greater similarity in the same regulatory areas in different jurisdictions than between different regulatory areas in the same jurisdiction.³⁵ Because of this, it is only natural for an organization to borrow ideas from other jurisdictions.
Lesson drawing can act, not only as a source of learning but also as a teaching tool. There is an abundance of information but through small adjustments in the bureaucratic process, it is possible to minimize dissatisfaction and to proactively adjust regulations as needed. Through a feedback process, it is possible to gauge the effectiveness of regulatory modifications and to make adjustments that will not disrupt, or minimally disrupt, bureaucratic operations.³⁶ It is the incremental learning within the context of regular bureaucratic operation that is the core of lesson drawing and not the paradigmatic shift of third order changes described by Hall. Progressive policy changes are possible through incremental means³⁷ but they can be achieved through the use of existing information, rather than through a process where institutional operations are disrupted through untested but novel approaches. Radical and revolutionary solutions may be avoidable.
At the moment there exists a rift between academic inquiry in the social sciences and actual practice because researchers neither provide solutions to public policy problems nor do they engage with actual policy practitioners.³⁸ As a result, practitioners have dismissed the fruits of research as "abstract and impractical" when academics can provide a rich resource of information towards not only policy solutions but also help shape policy.³⁹ In examining regulatory learning, there are some fundamental and significant questions. What is learning? Who learns? How do they learn? What is learned? Why is it learned? Who did it? Why was it done? How was it done? What was done? How was it applied? In answering these questions, academic research can provide significant theoretical and empirical evidence that will help regulators apply these findings to develop better regulations. Within the context of information provided by Global-Regulation, lesson-drawing is a key learning tool which can allow regulators to have a steady learning environment that provides a proactive means of slowly altering policy rather than being forced to make paradigmatic shifts by minimizing the dissatisfaction gap between expectations and achievement.
III. Global Regulation
Global-Regulation is designed not only to prevent the overuse of resources, but to improve the regulatory making process and hence, to improve actual regulation itself. Global-Regulation, being a comprehensive database of cross fields regulatory case studies will enable regulators and scholars to have a global overlook on the relevant case studies in their field of interest, and more importantly, to compare and incrementally learn from case studies done in other industries and fields that can be relevant to the desired regulation. At the basic level, Global-regulation will operate as a regulatory case study search engine, accepting search terms and providing references to relevant case studies. On a higher level, Global-Regulation will be the regulatory advisor, receiving regulatory characteristics and providing constructed regulatory solutions based on the Global-Regulation case studies. The Global-Regulation project goal is to create a searchable database of indexed regulatory case studies and through that, to facilitate the desired organizing tool that will bring research and practice together. The combination of research and practice will enable governments, NGO's and other regulatory bodies to learn and use the research lessons on one hand, and on the other hand, it will enable scholars to draw cross field conclusions, recognize fields and subfields of missing data and needed research, and further enrich the database. In addition, the project will encourage education and training for new and veteran regulators as well as students.
Global-Regulation recognizes the obstacles faced by regulators trying to approach the scholarly work in the field; mainly, the relatively complicated and lengthy method of data presentation (i.e., academic articles) designed to approach specific audience (usually other academics) and focusing on different aspects (mainly theoretical). Therefore, Global-Regulation results (indexed material) should be set to overcome these obstacles and serve the regulator with a short, usable, user-friendly overview of the casestudy, its main characteristics and its lesson.
This process and attitude are not to be understood as undermining and/or replacing the importance and value of the original full-text version of the case-study. However, it is anticipated that this attitude will act as a welcome 'gate' for regulators to overcome the said obstacles and to use the scholarly work in practice. As will be detailed further in this paper, it is hoped that this process will have a twofold impactbringing regulators to the scholarly work and making scholars consider regulators when presenting their research.
When one thinks of the many existing and commonly used databases of case law, legislation, psychological experiments, and other material (e.g., LexisNexis, Westlaw etc.), the absence of a similar device for regulation and regulatory case studies seems surprising and keenly necessary. One possible reason for this absence is a perception that regulatory case studies are too complex and contain many factors and variables making it impossible to index and conduct searches in a useful manner.
However, as Global-Regulation accumulates a critical mass of regulatory case studies, indexed into it either by the operator or by the case study's authors (who will want their studies to be available to both regulators and other scholars), it is expected to be a powerful regulatory tool that will place tremendous control and influence in the hands of its users.
This paper argues that a systematic indexing and search mechanism of regulatory case studies will lead to a highly functional database that will facilitate a user-friendly search and will enable users to draw valuable lessons for desired regulatory regimes and tools. Moreover, as Global-Regulation will evolve and accumulate influence, the actual research will accommodate itself to this tool by generating results that are easy to index into the database and easy to understand by the users.
IV. Case Studies Indexing
In order to be used in the Global-Regulation database, the regulatory case studies should be indexed in a persistent, systematic, and thoughtful method. It is important to analyze each case study according to its structure, methodology, and specific characteristics. This task should become easier with time for it is anticipated that the more the suggested database will gain in popularity and draw users, the case studies' authors will adjust themselves to Global-Regulation requirements and present their case studies in a way that will easily correspond with the database indexing method. In this way, Global-Regulation will become a self-sustained, searchable knowledge body, further amplifying its efficiency and cost effectiveness.
The indexing process will include the following fields: Industry, Field, Subfield, Title, Abstract, Lesson, Reference, Author, Country, Year, Regulatory Tool, and Methodology. These fields are chosen in order to provide the users with the most basic, yet essential and useful information about a case study.
It is obvious that the 'Lesson' field cannot detail all the lessons learned in the specific case-study, rather it will highlight the main result, conclusion and recommendation set by the author. The 'Regulatory Tool' field can be confusing as well, and will provide general information regarding the framework that was examined in the case study -for example: 'regulation', 'compliance' or 'standards'.
Global-Regulation should not be restricted to empirical case studies, although these kinds of case studies are the easiest to index. The 'Methodology' field will detail the way in which the author conducted his research and obtained the data.
this research -currently, this seemingly simple process does not exist. However, once the research data is organized, indexed, stored, and becomes searchable in Global-Regulation, the process will be possible.
However, igniting this process requires learning and adjustment of its own -from regulators and scholars alike. The regulators will need to start seriously looking at the research results and recommendations to try to implement its lessons into real regulations; while scholars will have to refine their research in a way that will make it both helpful and accessible for regulators to use.
The success of Global-Regulation depends on the willingness of the people standing on both sides of the regulatory equation -regulators and scholars -to co-operate with each other in a way that will be beneficial not only to themselves or the field, but to people in general, living in a world dominated by regulation.
VI. Possible problems
Due to its new and revolutionary nature, Global-Regulation might pose several methodological, practical, and theoretical problems. The first problem is the immense work needed in order to set up the basic regulatory database. In order for the database to be meaningful, there is a need to index thousands of regulatory case studies. This is an ambitious project that needs to be carried out by a number of regulation scholars over an extensive period of time.
Criticism that may arise is that the indexing process is over simplifying the research and failing to convey important aspects of it. This criticism is easily rejected for the full text of the research is also available and the regulator interested in using the research outcome can (and should) obtain the entire research.
As with all evolving systems, Global-Regulation is facing a long but potentially valuable process of change by learning and adjusting to the needs, desires and limitations of regulators and scholars. This evolving process will make the system more efficient and accessible while preserving its value.
VII. Conclusion
Shifting a paradigm is not an easy task. The thought may come easily but the execution will face what might be the toughest hurdle of them all -convention. Moreover, the paradigm shift makes it necessary for the old paradigm believers to deal with a complicated question -why did we set this convention to begin with?! Treating regulators and scholars as 'twins separated at birth' sounds absurd, however, this is the current reality of the regulatory realm. Given the tremendous global impact, importance, and market value of this realm, this is an unacceptable and unreasonable situation, to say the least.
Therefore, Global-Regulation's existence and crucial role is not an issue in question, but rather an urgent need that will prove as beneficial to all. How will it be accepted by the regulators and scholars is yet to be seen; but the fulfillment of Vanaver Bush's 70 year vision, when it comes to the regulatory field, is most certainly worth a try.
